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# HSKI®si ^ t, #■ ^TviRT ^ ^ 

^nscT. amft^ itrct ^ ^ 102 afrr 103 ^ ai#T 13^ 

wr g>T ^ % Piyfjd g 5 #r ^ 1 ^ cnfte 20.10.2004 ^ w gilxi 4 >i 5 r^ gJt 

aft ; 

aft? %, ^ 5R’'T tR 1% w ?ft ^ PT'iJ^di % 'JRcT ^ ’ll? 

^ 103(2) i> 31 ^ f^ratg’T anaftiT ^ -m Rfift ift ; 

3fi^ fSjcih’T sjnim ^ aprft g? m srt) ^ t ^liftgiPra? 

R^sifci ^ ar^^TTY 4ft 'fivjiit ^rai ^pt ^ d«ii<pRici ^ ft arf^ ’t ^ift ^ him gft 

^ 103(1) ^ aifth ^ ’iftf issrar w ^jrascn gi ^p^qfir srt 

jR^ g>i RPiwg Ito grr ^ra>cfT t afk f^if^ m gilxid>i ’rag gRor ir 

3 ngi% t aft^ ^ ynft ftrig 1.1 
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3TcT; 3I¥, 1^, TJ.Tft.tJr. 31^ ^HFI, TTFrcI ^ ^ ^ 

^ iiiftcf)! ucii^ sftr ^^rfcT? ^ ^ I 

’TRcT ^ 

cTI^ : 17 2005 

.2004 5111 ■^02 

I iTRcI <& Sr^td? 103(2) 3I#T »TRtI VII<mR| ^ 5m<T RtI?!] 

^ TifcicPi ttT ol^idq 102 103 ^ 3T^ W TTOIT ^ Trail ^ 

Traq TT^ ^ TT^ ^ ^ cmrmf^ TW il Rfvlld ^ I 

» 

eRTE 


HldcT ; 


U? iTTTcT ^ >!|t<of^ ^ Jira cTl^ 16.11.2004 ^ t, fWl •HTTIT ^ 

TtfcTEn^ c^ 3F5x^ 103(2) ^ aT#T Ricltrl-f 30^ ^ TT^ TMT TFT TMH ^ TTvHI 
TT1TT ^ TT^ ^ ^RTTcI ^ TTf^?ira 102 sfk 103 ^ 3Fik cTSTT^tRIcI 

wi ^ ^ ^ t I 

2. 5m ^ 5!TT.IpI.T3Tf^, T=rgRr^ Cj^ 20.10.2004 

cfft ^ntoi pf ^ 5 ^ fan t, WT tr Tra^ n?t, Tran ttp nn wn #r 

^ crnraoRra Pit^cii ^ TraPm 5n^ pt ‘ptcI ^ TTf^nra ^ aif^ 102 alk 

103 arifrn TrafqPr c^ f^PRnn cffr tern nSt nt s}t 1 nif^ ^r n? ^frwr Wr ^ 

irraPiT cf5t PF ^ TFT yraci Tran TWT mr PratcR cT^ aftr vSTran Tram bPt ^ 
PfT^^ I 
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3. ^ ^ 7ra?I 2004 ^ -riTT l^cllf^cb f^raf^ ^ ^ 

>!FJIT W ^ Pl4lf^d |q ^ I ^ % W WT t ^ 51-»^tT %IFr 

W l^^tcR ^ ^ ^(vH'J^ch'^ui 3lfeF>T^ SRT vilHthl^t ^ 3?^^, 

2004 # f’? W ^ -dmKul Pra^Hf ^ ^ ^fTjRT Wi[\ Wi ^ ^ 

Pl£lW HlHNc?) ^ 'Hfj^lf^cl ^ sn I ^ ulUchl^ ^ mtR W, ^ ^ 4t t 
1^ <ft ■?f^ ^ ^ WI, ^ 2004 P|cj1-cH ^ aiT, 

HHKIc^l ^r 'Hpilf^d ^ ajT I ^ 

3lf^lPli)H, 1950 ^ mM ^ ^ ^ Pi^dH W 3liyii^d t p|c|i-c|cb dlHIdcft ^ 

M>V^ ^TrT xTi^Tk^ >ntpdi b oiiqVi vsxi oTfqn^TH ^ qRT 21 


^ 3r#T Pi di-el 4> HiHidcft ^ cPT 5^i%roT ^ ^ 3Tr^ ^ t I ^ ^ ^ 

Pi^ t ^ ^ t ^Rfrf^ srPrPRR ^ eirt 23 ^ vjqgKr ( 3 ) A 


vifCTHRdd ^illPrcr 3T^ ^ w'l-^cb^ ^ EiM ^ 31^ 1^ ^ ^ ^ Pralw 


^rmTTT TdfV 

I I • I I “I »* M "I 


jufUin^^ 

\l I ■ • t I VI M 


J I I 


27.5,2004 ^ RnT ijlf 4lt 'HvUil <lvH1 vd^di ’TT^f cf^T Pqlix|cr5 *iHiqc)l ^ 

^rfPffelcI vJll^ ^ (c1V(, Sil^q-l cf)t ^^tepN ^57^ cfj^ (^pifqq Pf^'C Pbqi ^ I 
3l|qVl ^ ^ W 3Tpr 31^7 ^ral 'jfPr ^ 3TT9Rr % <Wlf^ Pqlqq? 
HHidfci^l ^r ^ 'dPilfcid ^ ^n ^ 'HP^iPra ^ ^ ^ ^fiPfer 

^ ^ ^ f; 1^ 3rj3fe 103 ^ 3T^ diPichi ^r m wr ^r 

^ f^pR^ ^ I ^ gRT Pit^ ^ wPPPicd siPrPrzm, 1951 ^ etri 3 ^ 
^ ^r, ^ ^ ^ 3l|c|:J4ehdl t pp ^3^ ^TRT ^ Pl^ ^ ft ^RflEH pp^IT 

314 vidtl tiKl ^ Sitfl'l 4^ 3prfecT f '{ivrti ^fJfT 4^ Pdl4d cT?^ dldl 4^ 
cqfJa <(fvS]j^4 ^ 'H'Hdtq Pqp-I ^ 44 Pf4t445 ff4T ■qiPv' I 


4. ^14)R, 4Tft ^ ^ Wr RracI ^ pTdldd cT?^ ^ pT? 3#4 ^ ft^ 4»t 

4ofPr TR 3nEnPd % \ 3TR4 ^i ft 4? 1 c| 54T ^IM f PP 103 ^43 3T3^ 

192 ^ ^ (l) 4 vife^Pdd ppfdTSlt ^ ^ ^ ft flrlT f 3tt? 4 f^ SffdT 

45t 4>ft ^ 44pr ^ ^4 It I -dRyH ^ SRPfe pRfdR 3lk 3?fcrr<t PP4-PF4 3 |qt(IXU||v> 
f 3fh? 3lf4T 45t 4ift PRfcTT ^ 'dH^(?4 4ft f I 444 44T 45t 444441 ^ pR STfdR 
4 Pejt 4 ^ sprefe R4 ir sfp pfraj uPiPPrsi arflrPraTi iqpi a?t eiri 3 3TPl4>Pl4 f 

O t ' , 
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3T^cTnT ^ WT # ^ ^ ^ ^ fPlvI^dHj' 31^^ 

102 aft? cfraf yl^Pil^ aif^r^RFT. 1951 ^ aioim 3 # f ajk t ^ ^i^ 

mi m ^ ^ ^ 31% ^ ^ % ■jft ^ ^ t I 1987 ^ ^ 

^if^cW ^022, ^ Mlfeclfd ^ 3fl7 aRT ^ ^7c=r % 

^^? aif^lf^ratRcT ^ 3lt^ ^ ?TcTf ^ ^c^CH, ^IT ^ 7?^ ^ 
f^Nl^dl t 1 

5 . ^ t 1 ^r%di ^ HFi^ ^ inw ^ ^ aif?^ 103(1) 

^ 31#T yit<4f^ ^ 3rT#T ^ PT'if^d ^ ^ ^ iT7 f^lf^RxW 

^ arf^chlRdl, ^ ^ ^ WT Pltri-dd ^ wm pR^dl ^ 

# ^ ^ t I ^rfct^TR c^ 103(2) ^ 3?^ gr?i IMtpt 3ipfrfT ^ 

f?pTT ^ tT 7 3ff^rarf§RT PlV^I ^ ^ ^ ^ Rcljrld afR^HT cf?f 

ateiRdi f^ral^-imTcT cift f5i%T ^ ^ ^ t 1 P^dl^n-^ f^f^nr, 

31% ^ Pi^fidi, f^RT^ ^ c2if^ Pi4^h c^ twit in l^ra^xR ^ pit, ?! 

cTg% ^ 3?^ clff ^ cET 5R? cfl^ Sfcrf^rltR? 31%f^, 1951 ^ ?PT-VI ^ 
^EIH ^ arj^ 329(^) ^ 3I^pHR g5t ?| PRi^lH 3Rfl 

gRI fl ^I?7 ^ ^Hcf^ t 3jt7 3RI ^ ^ I ^ #, f^lgfrFT 3TRlt? ??T? 

^ fewicf (lT,3TTf.3TR.1953 Xr^.'^ft.ZOl); %?? Plgf?M 311?!? 

(?.3IT^.3fR. 1965 xt^.^.1892) ; 3!!?!? ??I? (?.3IT^.3IR 1978 

Y?.^-1609) ^ ^^SfcR -^micfil t Pr%i ?5t ?? 1%?T WT 

5 I gcRH iiiRi<i)i ^i arf^RisR Prat?? f^i? arim ^ 'tra? ^ 

PRft Prat?? 3idSt ^r Prat?? %cft ^ ?? 3n?R t afr? ^ 3if% io3 ^ 3 t#t 
? iPra? ^ ?# ?n ^fra>?i t i 

6. WR Pff^’^ '8(cl?lPct> f^lpT ??f KZfT? if ’^<9^ ^ ?l4t gRI vidl^l ??T 

3ft tm ??? ?? ^ 3iPr?7pi? ^ 31 % ? % ^ 5r? ?ft ^rfften? ^ 3i^% 

103(1) ^ 3TEft? ?^ ^3?RiT ?n ??j?T I Prat?? airat? ?ft 5^ ??jR ?ft 3%t ?ft 
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aff^Tcp^ c^ ]T9^ tR ^ CJJ^ ^ arf^cblRdl ^ t I ^Icf: '^E 'm(r|<*5| 
errw TR 3TM% t 3ik vFTf^JTR ^ 103(l) ^ ^ 31^^R vips^qj^ ^ 

tjc^l'^ ^3n^ I 

7. JTPT^ #, ^ m\ dc(j>HI>! ^ ST R c^ 103(2) ^ 

^TEfR IIRH’ Picil^-I 3TRfRr ^ v3M'?|c|tI 37RRI gft ^ ^ ^8J t^pTJT WT t f% '51? 

^ 3rj^ 103(l) 31#^ TRfTtT -qtrzf ^ | 


(^. RRTcR^TPft) 
arrgcRT 


^5?5fr f^<iU^ 3TT^g^ 


{^.fr. ^) 

f^tR airg^ 


^ I 

dl'<l>a: 7 2004 
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MINISTRY OF LAW AND JUSTICE 
(Legislative Department) 
NOTIFICATION 

New Delhi, the 4th February, 2005 


S.O. 163(E). jjjg following Order made by the President is published for general 
information:- 


ORDER 

Whereas, Shri S.N. Khatih, Member, Maharashtra Legislative Council bad 
submitted a petition dated 20.10.2004 for the disqualification of Shri Sanjay Raja 
Ram Raut, a sitting Member of Rajya Sabha, for being a member of that House 
under articles 102 and 103 of the Constitution of India; 

And whereas the President has sought the opinion of the Election 
Commission under article 103(2) of the Constitution on the question whether Shri 
Sanjay Raja Ram Raut had become subject to disqualification; 
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And whereas the Election Commission has given its opinion (vide 
Annexiire) that in view of the well settled constitutional position, the question of 
alleged lack of qualification of Shri Sanjay Raja Ram Raut cannot be raised 
before, or deckled by, the President under article 103(1) of the Constitution and 
that the present petition is, therefore, misconceived and non-maintainable before 
the President. 

Now, therefore, I, A.P.J. Abdul Kalam, President of India, do hereby 
decide that the petition of Shri S.N. Khatib is non-maintainahle and is, therefore, 
rejected, 

PRESIDENT OF INDIA 

1 7 '’'' .ianuaiy^, 2005 

ANN&XURE 


Reference Case No. 2 of 2004 

(Reference from the President of India under Article 103(2) of the 
Constitution of India] 

In re: AUe^ed disqualification of Shri Sanjay Raja Ram Raut for being a member 
oftirc Ra iya Sabha under Article 102 and 103 of the Constitution of India 


In the mailer of: 


S.N.Khatib 
Vs. 

Sanjay Raja Ram Raut 


OPINION 


Thi.s is a reference dated 16.11.2004 from the President of India, seeking the 
opinion of ilie Ldeciion Commission under Article 103(2) ol'the Consiitution of 
India, on the que.siion of alleged disqualincation of Shri Sanjay Raja Ram Raut for 
beirm a member of the Rajya Sabha under Articles 102 and 103 ot the Constitution 
of India. 
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2. The above question arose on the petition dated 20.10.2004, submitted by Sh. 
S.N.Khatib, Member, Maharashtra Legislative Council, seeking the decision of the 
President under Articles 102 and 103 of the Constitution of India on his prayer 
relating to alleged disqualification of Shri Sanjay Raja Ram Raut for being a 
member of the Rajya Sabha. The pivyer in the petition is to declare that Sh. Ram 
Raut was disqualified to contest election for, and being, a member of the Council 
of States. 

3. Sh. Sanjay Raja Ram Raut was elected to the Council of States from 
Maharashtra at the biennial election held in June, 2004. The petitioner has stated 
that as per information furnished by the Electoral Registration Officer of 51- 
Bhandup Assembly Constituency in Maharashtra, the name of Sh. Sanjay Raut was 
not included in the electoral roll at the time of the general election to the House of 
the People, completed in May, 2004.On basis of this information, the petitioner has 
contended that Sh. Sanjay Raufs name could not have been included in the 
electoral roll at the time he contested the biennial election in June, 2004. This 
contention, in turn, is based on the petitioner’s interpretation of the provisions of 
the Representation of the People Act, 1950, that any inclusion of name in the 
electoral roll can only be possible when the Commission orders a revision of 
electoral roll under section 21 of that Act. 'Phis clearly is a wrong interpretation 
and misconception in his mind as names can be included in the electoral roll at any 
time under section 23 of the Act, except for the limited period mentioned in sub¬ 
section (3) of that Section. In fact, the petitioner has refen'ed to a decision of the 
Electoral Registration Officer accepting an application of Sh. Sanjay Raul 
submitted on 27.5.2004, for inclusion of his name In the electoral roll. The 
Commission does not intend to dwell upon this issue any further, as questions 
regarding inclusion of names in electoral rolls or eligibility for such inclusion, are 
not issues to be raised or determined in a petition under Article 103. Regarding 
Section 3 of the Representation of the People Act, 1951, referred to by the 
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■petitioner, it needs to be clarified that the said Section has undergone an 
amendment last year, and now, the requirement under the said Section is that a 
person contesting election to the Council of States should be an elector for a 
Parliamentary Constituency in any State/Union Territory. 

4. Thus, the prayer of the petitioner is based on the contention of lack of 
qualilicaiion of Sh. Sanjay Raut to contest the election. At the outset, it has to be 
made clear that Art 103 is attracted only in relation to questions of disqualifications 
nicmioncd in clause (1) of Art. 192, and not to questions of lack of qualification. 
Disqualifications and qualifications are different concepts in the Constitution and 
the lack of qualification does not tantamount to disqualification. Qualifications for 
membership of Council of States are laid down in Art. 84 of the Constitution and 
Section 3 of Representation of the People Act, 1951, and such qualifications are 
applicable for being chosen as a member, whereas the disqualifications are laid 
down in An. 102 and in chapter Dl of the Representation of the People Act, 1951, 
and they are applicable not only for being chosen as, but also for being a member 
of the Council. In O.P. No. 22 of 1987, Jose Padickal Vs. Ibrahim Sulaiman Sait 
and others, the Rerala High Court has held the view that violation of conditions for 
qualification does not constitute a disqualification for continuing as a member. 

5. It is also well settled that even in cases of disqualification, the juri.sdiction of 
the President under Article 103(1) of the Constitution of India, to decide question 
of disqualification of a sitting member of Parliament arises only in respect of 
of the election Commission to inquire into such question of the alleged 
disqualification, on being referred to it by the President under Article 103(2) of the 
Constitution, also arises only in case of post-election disqualification. Any 
question oj~ pre-election disqualification, i.e. disqualification from which a person 
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was suffering at the time of, or prior to his election, or lack of qualification to 
contest election, can be raised only by means of an election petition presented in 
accordance with the provisions of Art. 329(b) of the Constitution read with Part-V] 
of the Representation of the People Act, 1951, and in no other manner. Reference 
is invited, in this connection, to the Supreme Court’s catena of decisions in 
Election Commission Vs. Saka Venkata Rao (AIR 1953 SC 201); Brundaban Naik 
Vs. Election Commission (AIR 1965 SC 1892); Election Commission Vs. 
N.G.Ranga (AIR 1978 SC 1609); etc. In the present petition, the allegation is about 
lack of qualification for contesting election, which is a ground for challenging the 
election in an election petition, and the same cannot be raised in a petition under 
Article 103. 

6. In view of the well settled constitutional position, referred to above, the 
question of alleged lack of qualification of Shri Sanjay Raja Rain Raui, as raised 
by the petitioner, cannot be raised under Article 103(1) of the Constitution. The 
Election Commission also has no jurisdiction to express any opinion on the 
question of such alleged lack of qualification. The present petition is, therefore, 
misconceived and not maintainable beiorc the President in terms ol Article 103(1) 


of the Constitution. 


7. The reference received from the President, in the present case, is 
accordingly, returned with the opinion of the Election Commission of India, under 


Article 103(2) of the Constitution, to the above effect that it is not maintainable 
under Article 103(1) of the Constitution. 


(NrGopalaswami) 
Election Commissioner 


New Delhi. 

Dated : 7‘" December, 2004. 



rtl>y) 
missioiier 




(B.B.Tandon) 
Election Commissioner 


[F. No. H-11026(3)/2004-Leg U] 
N L, MEENA, Jl. Sccy. and Legislative Counsel 
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